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We have a principle which leaves the power of taxing the people 
and property of a State unimpaired, which leaves to a State the 
command of all its resources, and which places beyond its reach all 
those powers which are conferred by the people of the United States 
on the Government of the Union, and all those means which are 
given for the purpose of carrying those powers into execution. We 
have a principle which is safe for the States and safe for the 
Union." 

All will agree that this is the enunciation of a true principle, and 
it is only by a wise and forbearing application of it that the opera- 
tion of the powers and functions of the two governments can be 
harmonized. Their powers are so intimately blended and connected 
that it is impossible to define or fix the limit of the one without, at 
the same time, that of the other, in respect to any one of the great 
departments of government. When the limit is ascertained and 
fixed, all perplexity and confusion disappear. Each is sovereign 
and independent in its sphere of action, and exempt from the in- 
terference or control of the other, either in the means employed or 
functions exercised; and, influenced by a public and patriotic spirit 
on both sides, a conflict of authority need not occur or be feared. 
Judgment of the Court below is reversed. 



Supreme Court of Maine. 

OPINION OF THE JUDGES ON THE POWER OF MUNI- 
CIPAL CORPORATIONS TO LEVY A TAX TO COM- 
MUTE THE DRAFT. 

Under the Act of Congress of March 3d, 1863, ch. 73, for enrolling and calling 
out the National forces, the duty of service by the person drafted, or of the 
procuration of a substitute or payment of commutation in lieu thereof, is strictly 
a private, personal liability ; and a municipal corporation has no power under 
the Constitution and laws of Maine to levy a tax on the public to discharge 
such liability. 
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STATE OF MAINE, EXECUTIVE MANSION, 

Augusta, June 27, 1863. 
To the Hon. Chief Justice and Associate Justices of the Supreme 
Judicial Court: 

Various towns in this State are voting in public meeting $300 
as a commutation in money for each of their citizens that may be 
drafted into the military service of the United States, under the 
law passed by the last Congress, and approved March 3d, 1863, 
entitled " An Act for enrolling and calling out the national forces, 
and for other purposes." 

It is feared by many good citizens that serious complications 
and embarrassments may result to the towns which pledge their 
credit to raise money to supply these commutations, as well as to 
individuals who advance the money therefor. 

The Constitution of this State authorizes the Governor to re- 
quire the "Opinions" of the Justices of the Supreme Judicial 
Court "upon important questions of law, and upon solemn occa- 
sions." 

Under this power I deem it my duty to ask the opinion of the 
Court upon the legal questions involved in the following interroga- 
tories, viz. : — 

1. Has a city or town any legal right to pledge its credit to 
raise money for the purpose of paying the commutations of such 
of its citizens as may be drafted into the military service of the 
United States, under the law aforesaid ? 

2. Has a city or town any legal right to raise money by taxa- 
tion to provide commutations for such of its citizens as may be 
thus drafted? 

I have the honor to remain yours, very respectfully, 

Abner Coburn, 

Governor of Maine. 



Augusta, July 2, 1863. 
Sir: The undersigned have the honor to submit the following 
answers to the interrogatories proposed in your communication of 
the 27th of June last. 
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By the express terms of the Constitution Congress has power 
to declare war; to raise and support armies; to provide and main- 
tain a navy; to make rules for the government and regulation of 
the land and naval forces; to provide for calling forth the militia 
to execute the laws of the Union, and suppress insurrection and 
repel invasion; to provide for organizing and disciplining the 
militia, and for governing such part of them as may be employed 
in the service of the United States; and to make all laws which 
shall be necessary and proper for carrying into execution the fore- 
going powers, &c. The power of Congress in the premises is 
supreme. In a great national emergency, when the national unity 
and republican institutions are in peril, whether from foreign foes 
or, worse still, from domestic enemies, treasonably endeavoring to 
overthrow the Union and subvert our institutions, it has the right 
to command all the resources of the nation, the lives of its citizens, 
to prevent by any and all proper means that fearful anarchy which 
would be so imminent if its dissolution should become an accom- 
plished fact. 

In pursuance of the powers thus briefly indicated, and to meet 
the present crisis, the Act of Congress approved March 3d, 1863, 
chap. 73, entitled an act for enrolling and calling out the national 
forces, and for other purposes, was passed. 

By sect. 13 it was enacted that any person drafted and notified 
to appear as aforesaid, may, on or before the day fixed for his 
appearance, furnish an acceptable substitute to take his place in 
the draft; or he may pay to such person as the Secretary of War 
may authorize to receive it, such sum not exceeding $300, as the 
Secretary may determine for the procuration of such substitute, 
which sum shall be fixed at a uniform rate by a general order 
made at the time of ordering a draft for any State or Territory ; 
and thereupon such person so furnishing the substitute or paying 
the money shall be discharged from further liability under that 
draft, &c. 

As Congress has the .power to require and command the ser- 
vices of each citizen, so it may prescribe the mode and manner for 
obtaining such services. The obligation of obedience rests upon 
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the citizen. It is part of the duty he owes the Government which 
protects his rights. The duty is personal — that of each citizen. 
If drafted, the service must be his personal service. If a substi- 
tute is procured, "the procuration of such substitute" is to be 
made by the person drafted. If commutation-money be paid, he 
is to make such payment. True, a friend may volunteer as a 
substitute, or may aid in procuring the money to pay whatever 
sum may be determined upon by the Secretary of War as the 
price of exemption, as he may aid him in discharging any other 
personal liability. But the liability to serve, to procure a substi- 
tute who shall be accepted, or to pay the sum fixed as a commu- 
tation, are all none the less personal duties and liabilities. They 
are as much personal liabilities as the obligation to pay a tax duly 
assessed, to discharge a debt due, or to perform an act, the per- 
formance of which is imposed by contract or by statute. It will 
be perceived, then, that the question amounts to this, whether a 
town can legally raise money gratuitously to discharge the 
pecuniary obligations of its citizens, or to procure their exemption 
from military or other service. Is such a power conferred upon 
the municipal corporations of this State? 

The general power of towns to raise money is given by the Re- 
vised Statutes, 1858, chap. 3, sect. 26, in these words : " The 
qualified voters of a town may raise such sums as are necessary for 
the maintenance and support of schools and the poor ; for making 
and repairing highways and town-ways and bridges ; for the pur- 
chasing and repairing and fencing burying-grounds ; for purchasing 
or building and keeping in repair a hearse and house therefor for 
the exclusive use of its citizens, and for other necessary town 
charges." By subsequent acts, further powers have been conferred 
upon towns, and the exercise of doubtful powers has been con- 
ferred by legislative authority. But the raising of money under 
statutory provisions to co-operate with the General Government, is 
manifestly to be distinguished from raising money for purposes 
unauthorized by any existing law. 

The words "other necessary town charges" do not constitute a 
new and distinct grant of indefinite and unlimited power to raise 
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money for any purpose whatever at the will and pleasure of a 
majority. They embrace all incidental expenses arising directly 
or indirectly in the due and legitimate exercise of the various 
powers conferred by statute. 

While towns may raise money to discharge all liabilities in the 
performance of these multiplied municipal duties, they cannot 
(unless new powers are conferred, or an excess of power receives 
a subsequent legal ratification) transcend their authority and incur 
liabilities in no way arising in the course of its exercise. Thus it 
has been held by this Court that, the raising a tax for the dis- 
charge of a contract entered into by a town with the corporation 
of a toll bridge for the free passage of its citizens over it, was 
illegal. It has likewise been held under similar statutes in other 
States, that a town had no right to raise money for the celebration 
of any great national event, as the capture of Cornwallis or the 
Declaration of Independence. So it was decided in Emery vs. 
Hooper, 14 Maine 395, in the very clear and conclusive opinion 
of Mr. Justice Shepley, that a town had no authority to raise 
money for the purpose of re-distributing it among its citizens. 
Much more, then, have they no right to raise money to give as a 
mere gratuity to one or more citizens to enable them to escape the 
performance of services, which every citizen should cheerfully 
render as due to Government, upon the prosperity and perpetuity 
of which the future hopes of humanity must rest. 

Were a town to raise money to be distributed by way of gift to 
favored individuals, the tax assessed for such a purpose could not 
for a moment be upheld. Still less can it be, when the obvious 
and inevitable tendency of it would be to defeat the objects for 
which the Act of Congress before referred to was passed. That 
was a bill to raise soldiers, not to raise money. Its primary and 
especial purpose was to suppress insurrection by means of an armed 
force, to be raised in pursuance of* its provisions. If one town may 
assess taxes to pay the commutation-money of those who may be 
drafted, so may all, and the Government may be left without a 
soldier for its protection, and the nation surrendered into the power 
of those who are warring for its destruction ; the wealth and tax 
Vol. XI.— 40 
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able property of the community would be diverted from the defence 
of Government, and the resources of the State would be turned to 
its destruction by thus depriving it of the means necessary for its 
preservation. We therefore answer each of the interrogatories in 
the negative. 

John Appleton. 

R. D. Rice. 

Jonas Cutting. 

W. Davis. 

Edward Kent. 

C. W. Walton. 

J. G. Dickerson. 

Wm. G. Barrows. 
To Abner Coburn, Governor of Maine, Augusta. 



We have been furnished the foregoing 
by the courtesy of one of the Judges, 
and we gladly publish it, for the early 
protest which it contains, against what 
we regard as a most factious and per- 
nicious proceeding, on the part of some 
few towns and cities — that of attempting 
to raise money, by way of taxation upon 
the general property of the municipality, 
to relieve a certain class of its inhabit- 
ants from the performance of a duty 
of service owing to the National Govern- 
ment. It must be obvious to every law- 
yer, who is not absolutely infatuated by 
his devotion to partisan and political 
prepossessions of opinion, that such a 
course is entirely without the shadow 
of the slightest justification, either in 
reason or law. 

For, if we assume that the mode in 
which the United States Government have 
attempted to bring the militia of the seve- 
ral States into actual service, in defence 
of the integrity of our Nationality, is 
not justified by any fair or allowable 
construction of the powers delegated to 
the National Government by the United 
States Constitution, which is the only 



mode in which they could obtain any 
such authority ; if we admit all this to 
be probable (and we have not sufficiently 
examined the subject to be satisfied that 
such a concession is justifiable upon any 
ground except that of argument), we do 
not make the slightest advance towards 
obtaining a basis for taxation, in order 
to relieve those who are thus unlawfully 
subjected to unjust burdens. The State 
governments owe no duty of relieving 
the common citizen of both State and 
National sovereignties, from the urgent 
requirements of the latter Government. 
The State sovereignty has no more au- 
thority to interpose its aid in such a 
case, than the State Courts have to 
reverse the decisions of the National 
Courts upon the ground that in their 
judgments such decisions are erroneous. 
Much less do the towns or other subor- 
dinate municipalities of the State owe 
any such duty to its inhabitants. Each 
successive ring of these concentric cir- 
cles of empire, imperium in imperio, must 
be content with the performance of its 
own legitimate functions. Nothing could 
have a more vicious tendency, than to 
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allow the subordinate sovereignties to 
rejudge the decisions of its paramount 
sovereignty. 

Towns and cities then might just as 
well raise money, by way of taxation, to 
defend suits brought against its inhabit- 
ants, for matters in no way connected 
with municipal agency or authority, as 
to relieve them from any other burden, 
lawfully or unlawfully imposed upon 
them, by private or public authority. 
The truth is, that any such attempt is 
simply a conspiracy against the National 
authority, and should certainly not origi- 
nate in State or municipal authority. 
Those who admit the right of revolution, 
confine it to extreme cases of arbitrary 
and tyrannical oppression, and never 
justify resistance to regular constituted 
authority from the subordinate organi- 
zations of the same Nationality. Even 
the extreme right of revolution, if it 
properly exist anywhere, is a private 
and personal right, existing outside of 
all legitimate organizations. 

Towns and cities could not vote money 
by way of taxation, to procure arms and 
munitions of war ; or establish training 
schools, with a view to prepare forces 
to defend the towns against the en- 
croachments of the State or National 
authority. This would be to compel 
the minority to act with the majority, in 
setting up and maintaining resistance to 
the abuse of legitimate authority, or 
what the majority might see fit to char- 
acterize as such. 

There has been in different directions 
a strong disposition manifested towards 
the usurpation of unlawful authority; 
and we are glad to be able to record our 
testimony in favor of the fact, that the 
judiciary have, with remarkable uni- 
formity, thus far sustained the old-fash- 
ioned views and principles which had 
prevailed in the country before the pre- 
sent crisis in public affairs. And we 



trust that this auspicious omen will con- 
tinue. The opinion of the Judges in 
the foregoing case has possibly a little 
more rhetoric than is called for by the 
occasion in regard to the duty of the 
citizen, and the general character of our 
present ditficulties. No one will ques- 
tion the general soundness of the views 
presented, and a tribunal of the tried 
loyalty and law-abiding character of 
the Supreme Judicial Court of Maine, 
scarcely needs any indorsement upon 
these points, by way either of protest 
on its own behalf, or of formal testimony 
of others in regard to its patriotic obli- 
gations in the painful and trying na- 
tional crisis. We regret, therefore, that 
it should have been deemed proper or 
necessary to say anything out of the 
direct line of argument which the points 
involved seemed to require. 

All such digressions in such a crisis 
as the present, as indeed in all times, 
must of necessity tend to weaken the 
force of the decision in the popular 
apprehension, by placing it upon that 
lower level of mere appeal or argument, 
upon which the determinations of judi- 
cial tribunals of the last resort should 
never consent to stand. Such decisions 
rest on authority and not upon appeal 
or argument 

But at a period when demonstrations 
of loyalty are almost universal, such an 
episode, even in a judicial opinion, is 
perhaps excusable, since it results from 
an amiable weakness in human nature, 
an unwillingness to be thought singular, 
or willingly to give offence. 

But however that may be, it is certain 
the municipalities of the State have no 
power to impose taxes, either to raise or 
to prevent raising troops for the service 
of the National Government. We know 
that these questions, in time of commo- 
tion, are always liable to be overridden 
and broken down by popular enthusiasm. 
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But in the judicial arena justice is still quences. We are content to go for the 
supposed to be blinded to all conse- Government, and the whole Government, 
quences of a merely expedient or neces- so long as it keeps within the field of its 
sary character. Her maxim still is fiat legitimate functions. Beyond that, all 
justitia ruai caelum. And we feel it to government, whether under the forms 
be a duty, as well as a pleasure, as con- of new or of old organizations, is usurpa- 
ductors of a public journal of jurispru- tion and tyranny ; and, by God's help, 
dence to do what in us lies, to stay up and we shall always be willing and ready to 
support the hands of the judiciary, in expose its short-comings and its over- 
following the right, regardless of conse- Teachings. I. F. R- 



ABSTRACTS OF RECENT AMERICAN DECISIONS. 

SUPREME COURT OP NEW YORK. 1 

Corporations ; liability of Directors to Stockholders, for frauds, &c. — 
The relation between directors of a corporation and its stockholders, is 
that of trustee and cestui que trust. And if the directors pay over the 
funds in their hands or in the treasury to an individual, upon a pretended 
claim, which they know, or must be presumed to know, is wholly un- 
founded in law, it is a breach of trust on their part : Butts vs. Wood. 

Where W., who was secretary and treasurer of a corporation, and also 
one of the directors, presented a claim to the board of directors for com- 
pensation for his services as secretary, which claim was allowed and 
ordered to be paid, by the votes of the three directors present, W. himself 
being one of them, his father another, and a relative the third ; Held, that 
the transaction challenged the most jealous and severe scrutiny, even if 
there was legal color for the claim. But that, there being in fact no legal 
claim, the Court was in duty bound to pronounce the transaction fraudu- 
lent and void as against the other stockholders : Id. 

Held, also, that a stockholder of the corporation could maintain an 
action in his own behalf, and in behalf of the other stockholders, against 
the three directors by whom the resolution was passed, to set aside the 
transaction, as an abuse of trust, and for the repayment of the money : 
Id. 

1 From the Hon. 0. L. Barbour ; to appear in the 38th volume of his Reports. 



